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Malpractice Prevention Education for Oregon Lawyers 

Act Now to 
Avoid Disaster 

"What would you do if. .. ?" That is how I 
began a presentation that I gave earlier this year, 
just a few short months after my office was rav
aged by fire . I then showed pictures of what was 
left of the office, the computer systems, and the 
charred remains of files. As of the writing of this 
article , I am still not back in my office. 

My own disaster is a powerful reminder that 
it can happen to anyone. You, too , could come 
to work one morning and find that your practice 
is gone. It does not have to be fire . It could be 
flood , theft, employee sabotage, the death of a 
key person in your firm, or your own disability or 
death . It's not something any of us wants to think 
about, but it does happen ; and it happens with 
some frequency, ~ccording to the PLF 's practice 
management advisors . With a little thought and 
planning now, you can be well prepared when di
saster strikes. 

Continued on page 2 

In Memoriam 

We are saddened to announce the 

deaths of two former PLF board 

members. 

Carl M. "Mick" Brophy of Medfprd 

died on January 21, 2008. He served 

on the PLF Board of Directors from 

1986 to 1991. 

Jack L. Kennedy of Portland died 

on March 18, 2008. He was one of 

the founders of the Professional 

Liability Fund and servS?d on the PLF 

Board of Directors from 1979 to 1982, 

including serving as treasurer. 

We extend our deepest condolences 

to both of their families. 

PLF Claims Attorney Position 

The Oregon State Bar Professional Liability Fund seeks a full-time claims attorney. 

Responsibilities include managing a caseload of legal malpractice cla ims and working 

with the covered attorneys on a broad range of matters involving lawyer professional 

liabil ity. The position requires an advanced level of legal knowledge and experience, OSB 

membership, and at least 5 years of Oregon private practice experience. Salary range is 

from $5,793- $8,689 per month. 

Send resume and cover letter to: Jeff Crawford, Director of Administration, Professional 

Liability Fund, P.O. Box 231600, Tigard, OR 97281-1600. 

Application deadline: June 6, 2008. No telephone calls ore-mails, please. 

AN EQUAL OPPORTUNITY EMPLOYER 

DISCLAIMER 
IN BRIEF includes claim prevention information that helps you to minimize the likelihood of being sued 

for legal malpractice. The material presented does not establish, report, or create the standard of care 

for attorneys. The articles do not represent a complete analysis of the topics presented, and readers 

should conduct their own appropriate research . 



Computers and Data 

Are you protected? [s your current (i.e., as of yesterday, 
at the latest) data backed up? In today's technologically ad
vanced law office, much, if not all, of your practice is based 
on what is in that little box that sits by your desk or that 
you carry with you. Even if your computer doesn't contain 
an e lectronic version of every file in your office (which is 
highly recommended, as scanners are fast and relatively in
expensive), you probably still have vast amounts of client 
data stored digital ly, as well as the forms and contacts you 
rely on every day to run your practice. If you can access that 
information, you can restart your practice within a day or 
two. If not, you might never be able to rebuild . 

My advice in two words : back up. [f you use a laptop, 
back it up before you are finished for the night. Or back up 
to a portable drive that you keep in a firelftood-resistant safe. 
Or back up to an off-site source, such as over the Internet. 
But whatever you do, back up repeated ly, often, and in sev
eral different ways. In my case, I was in my office when the 
fire started and was able to grab my computer as I ran out the 
door, with flames literally rolling across the ceiling. The fire
fighters were able to quickly protect some of the additional 
computers and equipment that were left. Even though I lost 
some computers, I still had my data and my clients' "files." I 
could still practice the next day. 

Financial Documents 
Hopefully, you have an electronic version of all your 

financial documents, but where are your business and trust 
account checkbooks? If they are in your desk drawer, they 
might not be there tomorrow morning. Instead of your desk 
drawer, use a fire/flood-resistant safe. If you have any blank 
check paper, client settlement checks to be distributed , or 
stocks, bonds, etc. , keeping these papers in that safe not only 
can protect them from fire and flood but also can go a long 
way toward preventing theft. 

Location 

Where are you going to practice? Where are you going to 
store your office items while your office is rebuilt or cleaned? 
Your insurance company can hire a storage/salvage company 
to help you with your things, but you are going to need a 
place to work temporarily and a place to meet clients. For 
solos and small firms, it might be an office or two quickly 
rented in an office share or small business plaza. Maybe you 
can work at your home office and meet clients at a confer
ence room you borrow from another attorney. Obviously, 
the needs of a larger firm will dictate other disaster plans for 
relocation. It doesn't necessarily have to be a formal arrange-

· PLF Board Position 

The Board of Directors of the Professional Liabil ity 

Fund is looking for one lawyer member to serve 

a five -year term on the PLF Board of Directors 

beginning January 2009. Directors attend 

approximately six two-day board meetings per 

year, plus various committee meetings, and are 

also requ ired to spend a considerable amount of 

t ime reading board materials between meetings 

and part icipating in telephone conference calls. 

PLF policies prohibit directors and their firms 

from prosecuting or defending claims against 

lawyers. Interested persons should send a 

brief resume by July 31, 2008, to: Ira R. Zarov, 

Professional Liability Fund, P.O. Box 231600, 

Tigard, OR 97281-1600. 

ment ahead of time, but you would be doing yourself and 
your clients a service to consider your options and resources 
in advance. 

Having good relationships with fellow members of the 
Bar helps greatly. In my case, my new home office in our 
temporary rental home was very quickly furnished with sup
plies from many members of the Sole and Small Firm Practi
tioners Section of the Bar. Many members of the legal com
munity have made their conference rooms available to me. 

Insurance 
Are you adequately insured? Very few of us are. Many of 

us have the normal loss and liability insurances, but I suggest 
to you that these are not enough. More and more, many solos 
are choosing to practice out of their homes. Although this can 
be a very satisfying work arrangement, many homeowners' 
insurance policies don't cover "business items." Even if you 
don't practice out of your house but you take office files or 
your laptop home with you, you might be very surprised to 
find that most homeowners' insurance probably won't cover 
even the value of a single business laptop. Read your policies 
cover to cover now. Don ' t wait until after disaster strikes, or 
you may find, as I did, many unpleasant surprises. 

Your insurance needs will vary, depending on whether 
you lease or own your office space. Think about what your 
needs might be for permanent relocation and what it might 
cost. If your landlord chooses not to rebuild after a disaster, 
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relocation costs might not be covered by your current busi
ness or renters ' policy. 

Consider buying business disruption insurance. Unfortu
nately, 1 had never heard of this insurance before losing my 
office to fire . I can tell you firsthand that dealing with the af· 
termath of a disaster is extremely time-consuming and results 
in a huge loss of productivity, even in the best of cases. A 
variety of different insurance policies will provide you with 
a certain level of sustained income if you can ' t bi II hours for 
a period of time. 

Finally, don't forget about life and/or disability insurance. 
The " loss" to your firm may be you. You and your ability 
to practice may be the source of income. If you are unable 
to practice because of an illness or injury, will you have the 
income that you (and possibly others who depend on you) 
need to survive? If you die, someone will have to be paid to 
close down your practice for those who survive you. If you 
are the rainmaker, your firm may experience a significant loss 
in income if you are not there tomorrow. Whether purchased 
individually or by the firm , consider how life and/or disability 
insurance figures into your disaster planning. 

You would be surprised how easy it is to be under
insured. You should have frequent insurance reviews by 
someone who knows and understands your business; not 
all insurance agents do. 

Transition Planning 
As mentioned above, the loss to your practice might be 

you. Is there someone who is ready to handle your clients' 
emergencies, fulfill your business obligations, issue billings, 
and collect earned fees? Just as important, is someone autho
rized to access funds in your trust or business accounts? Con
sider the appropriate co-signers or a power of attorney just for 
this purpose. It doesn 't have to be an attorney in your own 
firm , but someone will have to step in and do these things, 
and it should not come as a surprise to them when it happens. 
Having good relationships with other members ofthe Bar can 
go a long way toward finding the right person to assist you in 
the event of a disaster. 

Both the Bar and the PLF have extensive resources to help 
you plan ahead (see the sidebar accompanying this article). 
I urge you to take some time in the very near future to take 
advantage of these resources . As T know firsthand, it can hap
pen to you. 

Scon C. A DAMS 

B ANKS, O REGON 

The author is hoping to be back up and operating nor
mally by May 2008, six months after the fire. 

Additional Resources 

PLF Practice Aids: 

Disaster Recovery: 

e After Disaster Strikes: A Checkl ist 

e Managing Practice Interruptions 

e Protecting Your Firm (includes a list of 

Web resources) 

Technology: 

e How to Back Up Your Computer 

e Application Service Providers 

In Brief Articles: 

e Fire in Your Law Office (March 1994) 

e Protecting Your Firm (March 2002) 

e Technology Tips: Power Fluctuations 
(May 2004) 

e What to Do About Stolen/Lost Client Files 

(October 2004) 

PLF Handbook: Planning Ahead: A Guide to 

Protecting Your Clients' Interests in the Event of 

Your Disability or Death (2006) 

PLF Practice Management Advisors: Dee 

Crocker, Beverly Michaelis, and Sheila Blackford, 

are available to help you in the areas of 

disaster planning and prevention, technology 

protection, transition planning, file retention and 

destruction, and safekeeping of client property. 

Their assistance is free and confidential. Call the 

PLF at (503) 639-6911 or (800) 452-1639 and ask 

fo r one of the PM As. 

2007 PLF Annual Report 

The 2007 PLF Annual Report is now available on 

the PLF's Web site. To access the PDF file, go to 

www.osbplf.org, select Annual Reports under 

News and Information. If you do not have Internet 

access, call the PLF at 503-639-6911 or 800-452-

1639 and request a hard copy. 
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Tips for Making Your 
Record for Appeal 

Before an appellate court can address whether the trial 
court committed error, the adversely affected party must 
have properly preserved the alleged error in the trial court. 
Preservation principles apply to administrative cases, civil 
and criminal cases, and cases subject to de novo review on 
appeal, such as dissolution appeals. 

Generally, the keys to preservation are specificity and 
timeliness . In determining whether a particular legal point 
has been preserved for appeal, the reviewing court looks to 
see whether the appellant ( l) raised the issue, (2) identified 
a source for the claimed position, and (3) made a particular 
argument at trial. The first requirement is ordinarily essen
tial, the second is less important, and the third is the least 

important. 

Do not rely on the record made by co-counsel; you must 
make your own record on behalf of your own client. You 
can adopt and incorporate arguments made by another par
ty, but do not remain silent and expect any record made by 
another party to preserve your position. 

Preservation Before Trial 

Pre-Trial Motions. To avoid potential problems with an 
insufficient record on appeal, when in doubt, have pre-trial 
motions recorded. 

Motions on the Pleadings. You must raise the 
following defenses by motion before pleading or in a 
responsive pleading or they are automatically waived (and 
thus not preserved for appeal) if not made: (l) lack of 
personal jurisdiction; (2) another action pending between 
the same parties for the same cause; and (3) insufficiency 
of summons or process or insufficiency of service of 
summons or process. 

The following defenses are also waived if not made by 
motion before pleading or in a responsive pleading, but 
the waiver may be overcome with leave of the court to 
amend the pleading under very limited circumstances : (l) 
plaintiff lacks the legal capacity to sue; and (2) the action 
has not been commenced within the applicable statute of 
limitations . 

Exceptions. The following defenses are not waived 
by failure to raise them in a motion before pleading or in a 
responsive pleading, but they must be raised in a motion for 
judgment on the pleadings or at trial to preserve them for 

appeal: (l) failure to state ultimate facts constituting a claim; 
(2) failure to join a party indispensable under Rule 29; and 

(3) failure to state a legal defense to a claim or insufficiency 
of new matter in a reply to avoid a defense . 

Motions to Strike. A pretrial motion to strike an 
allegation will not adequately preserve error for appeal 
unless you also move at trial to take the allegation from 
the jury or otherwise give the trial court an opportunity to 
correct any error in the pretrial ruling. 

Motions in Limine. Rulings on motions in limine can 
preserve objections for appeal , but only if the record is 
developed in a way that would adequately preserve the 
issue if raised during the trial. If you seek a ruling on a 
motion in limine regarding admission of evidence, you 
must make an actual offer of proof as to the contents of the 
proposed evidence. Make all arguments as to the admission 
or exclusion of the evidence in question; a motion in 
limine based on one ground will not support an appeal on a 
different ground. 

Summary Judgment. If evidence is admitted without 
objection in support of or opposition to a summary judgment 
motion, the court will not consider the admissibility of the 
evidence on appeal. You must make evidentiary objections 
before the motion is decided. 

Materials not submitted within the statutorily mandated 
time frames are not necessarily part of the record for pur
poses of appellate review of the summary judgment ruling. 
If the trial court did not consider the late-filed materials 
and is found to have acted within its discretion on the facts 
presented, the late materials are not part of the record on 
appeal. 

Preservation at Trial 

Admission or Exclusion of Evidence- Know and 
Follow OEC 103. Evidentiary error is not presumed 
to be prejudicial. An appellate court will not find error 
unless a substantial right of the party is affected and: (a) 
in the case of a ruling admitting evidence, you made a 
timely objection or motion to strike on the record stating 
the specific ground of objection, if it was not apparent 
from the context; or (b) in the case of a ruling excluding 
evidence, you informed the court of the substance of the 
evidence through an offer or proof, or it was apparent 

from the context. 

Merely submitting written objections to testimony or 
evidence at trial without objecting when the evidence is 
offered is not enough to preserve an issue for appeal. You 
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must object and seek and obtain a ruling from the trial 
court. 

When evidence is excluded, you must declare on the 
record before or immediately after the ruling why the evi
dence is admissible and make an offer of proof. If the trial 
court excludes references to materials offered in connec
tion with your expert's testimony, you must lay a founda
tion for the materials to properly preserve the issue for 
appeal. If the court precludes you from cross-examining a 
witness, you must make an offer of proof of what the pro
hibited questioning would have shown. You can show this 
by questioning the witness with the jury excused. 

Mistrial Motions. Motions for mistrial must be made 
immediately after the objectionable statement or conduct to 
be preserved. 

Sufficiency of the Evidence/Directed Verdict. In 
a jury trial, you must move for a directed verdict before 
the jury is instructed. The motion must specify the 
grounds; grounds not argued to the trial court cannot be 
raised on appeal. In a trial to the court, the sufficiency of 
the evidence cannot be raised on appeal unless you have 
asserted the legal insufficiency of the evidence in the trial 
court. 

When there are multiple claims or specifications of 
wrongdoing in a jury trial and you have arguments as to the 
sufficiency of an entire elaim or to the sufficiency of indi
vidual specifications of wrongdoing, be sure to make your 
record by moving for a directed verdict on the whole claim 
and to strike the individual allegations. 

Jury Instructions - Know and Follow ORCP 59 H. 
To obtain appellate review of a trial court's giving or 
refusing to give a jury instruction, you must identify the 
asserted error to the trial court and note your exception 
on the record immediately after the court instructs the 
jury. Your exception must be stated "with particularity" 
and may be made "either orally on the record or in a 
writing filed with the court." Note: As to instructions 
requested but not given, this is a change in the law. The 
rule previously did not require a party to take exception 
to the court's refusal to give an instruction. 

An appeal based on alleged error in refusing a jury in
struction wi ll succeed only if the requested instruction (a) 
correctly states the law in all particulars; (b) is based on 
current pleadings; and (c) is supported by the evidence. 

If you are objecting to a jury instruction given, merely 
citing a case is insufficient. Moreover, an exception to a 

jury instruction on one ground does not preserve a claim 
of error on a different ground. 

Verdict Form. A deficiency in a verdict form is waived 
unless excepted to before submission of the form to the 
jury. If you object to the submission of one or more claims 
or allegations as being legally erroneous or factually 
insufficient but agree to the use of a general verdict form, 
an appellate court may not be able to tell whether the jury 
actually based its verdict on the factually insufficient or 
legally erroneous claim or allegation and will treat any 
error as harmless. Appellate courts may no longer employ 
the "we can ' t tell" rule to vacate a judgment; for error to 
be reversible, the court must be able to determine that the 
error is prejudicial. 

Findings in Court Trials. In a court trial, the trial court 
is not required to make special findings unless you request 
them before trial. You do not have to object to the findings 
themselves to challenge them on appeal. If, however, you 
wish to challenge the sufficiency of the evidence to support 
the findings, you must assert this at trial to raise it on 
appeal. 

Preservation After Verdict or Decision 

Defective Verdict. You must object to a defective 
verdict before the jury is discharged or the alleged error will 
be waived. 

Polling the Jury. If you fail to request a jury poll, the 
right to request a poll is waived. 

JNOV. The denial of a judgment notwithstanding the 
verdict is not an appealable order. However, a motion for 
JNOV that does not include an alternative motion for a new 
trial on the same claim waives the right to request relief in 
the form of a new trial in any subsequent appeal. 

Motion for New Trial. An order denying a motion for a 
new trial is not appealable, and denial of a new trial motion 
may not be assigned as error. 

JANET M. SCHROER 

HOFFMAN, HART & WAGNER LLP 

Thanks to Marjorie A. Speirs, of Hoffman, Hart & Wag
ner LLP, and Joel DeVore, of Luvaas Cobb, for their assis
tance with this article. 
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Insurer's PIP Rights Limited to 
Statutory Recovery 

The Oregon Court of Appeals recently decided two cases 
involving PIP benefits in personal injury actions. Jn Mid-Cen
tury Insurance Co. v. Turner (March 26, 2008) (A 1329 18), 
the injured driver Turner received an ambiguous form letter 
from her PIP insurer advising that the insurer was asserting 
direct intercompany reimbursement, but that if reimbursement 
were disputed, the PIP insurer was somehow simultaneously 
reserving rights to a lien or subrogation. The policy said that 
Turner should do nothing to prejudice the insurer 's rights. 

Turner refused a settlement offer from the negligent driver 
proposing a joint check that would have included the PIP in
surer. She settled for liability limits with a check in her name 
only. Since the liability limits were spent and left no money 
for intercompany reimbursement, the PIP insurer sued its in
sured, Turner, for breach of the policy's "no prejudice" clause, 
for money had and received, as a third-party beneficiary for 
breach of the indemnity clause in the tortfeasor's release, and 
for breach of a fiduciary duty to hold the settlement to repay 
PIP benefits. 

Other Resources 

The following additional articles are related to the 

topic of PIP benefits: 

• PIP Basics 

• Settlement Proceeds and Other Traps 

To download or view these articles, go to www. 
osbplf.org, select In Brief and June 2006 under 

issue archive. 

To avoid Turner's statutory objections, the insurer had 
told the trial court it did not seek recovery by way of 
a lien or subrogation. The insurer relied on the terms 
of its contract of insurance. The court of appeals held 
that the policy's "no prejudice" clause could not grant 
the insurer greater rights than were provided by the stat
utes on PIP recovery. The means of PIP recovery are ex
clusively statutory. All of the non-statutory claims were 
properly dismissed. See ORS 742.021(1); ORS 742.534; 
ORS 742.536; ORS 742.538. See also Farmers Ins. Co. 
v. Chan (March 26, 2008) (A 132921 ). You can view the 
Mid-Century opinion at www.publications.ojd.state. 
or.us/Al32918.htm and the Farmers opinion at www. 
pu blications.ojd.state.or. us/ Al32921.htm . 

On this topic, see also State Farm Mut. Auto. Ins. Co. v. 

Hale, 215 Or App 19, 168 P3d 285 (2007) (where PIP in
surer withdrew intercompany request in response to settle
ment for liability limits, no belated subrogation recovery 
permitted); Farmers Ins. Co. v. Conner, _ _ Or App __ , 
2008 WL 1734764 (April 16, 2008) (PIP may stack with 
UIM benefits under ORS 742.542, making PIP reimburse
ment not permissible); Gaucin v. Farmers Ins. Co., 209 Or 
App 99, 146 P3d 370 (2006) (ORS 742.544 PIP recovery 
limit is not a stand-alone authorization for recovery; trial 
court's two-step methodology using ORS 742.544 after 
ORS 742.542 reversed); Farmers Ins. Co. v. American 
Fire & Cas. Ins. Co., 117 Or App 347, 844 P2d 235 (1992) 
(where no lien filed, liability insurer has no reimbursement 
duty after paying limits to injured party). 

JOEL DEVORE 

LUVAAS COBB 

Thanks to Kathryn M Pratt, Law Offices of Kathryn M 
Pratt, for her assistance with this article. 

Office out of control? 
You are not alone. 
Call for free and confidential a 
law office systems 
assistance. 

~ ?i:J? 
~ ., f) 

Practice 
Management 
Advisors of the 
Professional Liability Fund 

503-639-691 I • 800-452-1639 Dee Crocker • Beverly Michaelis • Sheila Blackford 
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Deadline Looms for Deferred 
Compensation Plans 

Section 409A of the Internal Revenue Code (IRC) was 
added in October 2004 as part of the American Jobs Cre
ation Act to address concerns about reported abuses of non
qualified deferred compensation plans. Final section 409A 
regulations were issued in April 2007. See T.D. 9321, 72 
Fed. Reg. 19234 (April 17, 2007) at www.ustreas.gov/ 
press/releases/reports/td9321.pdf. IRS Notice 2007-78 
originally established a deadline of December 31,2007, for 
plan documents to comply with the final regulations. IRS 
Notice 2007-86 extended this document compliance dead
line one year to December 31, 2008. Since the enactment 
of section 409A, the IRS has always expected plan sponsors 
to comply with the law in operation of the plan but has not 
required that plans be amended. Now, however, affected 
plans that are out of compliance with section 409A must be 
amended to comply no later than December 31, 2008. 

The results of failure to comply can be quite punitive. 
The participant-employee would be subject to the immediate 
acceleration of vested deferred compensation into the current 
year for tax purposes, even if the compensation is not actual
ly paid out at that time. Additional taxes .and interest would 
also apply. The requirements of section 409A are in addition 
to the already existing rules governing deferred compensa
tion such as economic benefit, constructive receipt, and IRC 
section 83 (involving taxation of property transferred in con
nection with the performance of services). 

Which Plans Are Covered 

Section 409A sets forth new rules applicable to "non
qualified" deferred compensation plans. Note that this does 
not include "qualified" plans such as pensions, 401 (k) plans, 
and profit sharing plans. Section 409A also does not apply 
to section 403(b) plans (retirement plans offered by public 
employers and tax-exempt organizations) or certain welfare 
benefit plans (e.g., bona fide sick leave and vacation plans). 

Plans covered include traditional elective deferred com
pensation plans and non-elective plans (e.g., SERPs [Sup
plemental Executive Retirement Plans] and excess benefit 
plans), but section 409A can also encompass the following 
plans, with various exceptions: severance packages; change
in-control agreements; non-qualified stock options issued at a 
discount; stock appreciation rights and phantom stock plans; 
bonus plans; split do llar agreements; employment, director, 
and consulting agreements; and section 457(f) plans. Section 
409A covers deferred compensation arrangements not only 
for executives and other employees, but also for independent 
contractors, outside directors, and partners. 

Section 409A provides certain exemptions from cover
age. All plans are exempt that defer compensation for no 
more than two and a half months after the close of the year 
in which the deferred compensation vests. Tl)ere is also an 
exemption for certain severance benefit plans that applies 
only to involuntary separations (or to separati'ons under a 
"window" plan). This exemption applies on ly to the extent 
that the severance benefit: (1) does not exceed the lesser of: 
(a) two times the employee's annualized compensation inJhe 
year before the severance; or (b) two times the qualified plan 
includible compensation limit under section 40l(a)(17) for 
the year the separation occurs (e.g., for a separation in 2008, 
2 x $230,000 = $460,000); and (2) is paid out no later than 
the last day of the second calendar year after the severance 
occurs (e.g., no later than December 31, 2010, for a separa
tion in 2008). 

Section 409A app lies to all amounts deferred after 
December 31, 2004. Deferred compensation that was 
earned and vested before January 1, 2005 (plus future 

Continued on page 8 

Confidential Help ... 
People Who Care. 

Lawyers Helping Lawyers 
in All 0 Ways. 

OAAP 
Alcohol 8 (nemico/ Dependency 

(oreer (nonge 8 Transition Gambling Addiction 
Mento/ Heo/th Issues 

Proaostination g Time Management 

Call the Oregon Attorney 
Ass istance Program (OAAP) 

503-226-1057 ~ 
1-800-321-0AM' OAAP 

MELONEY CRAWFORD CHADWICK • MIKE LONG 

DOUGLAS Q UERIN • SHARI R. GREGORY 

A FREE, NONPROFIT, 
CONFIDENTIAL PROGRAM FOR YOU. 
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Continued from page 7 

earnings on such amounts), is exempt unless the plan 
under which it was deferred is modified materially af
ter October 3, 2004 . So it is possible, under the grand
fathering rules, for a portion of a participant's account 
to be subject to section 409A and another portion to be 
exempt. It is also possible for some participants to be 
wholly exempt (because they had no further deferrals or 
vesting after the grandfathering date) and others in the 
same plan to be wholly subject (because they only began 
to defer after the grandfathering date). 

Compliance During 2008 

During 2008, plan sponsors are not required to comply 
with the requirements ofthe final regulations. Instead, they 
must operate affected plans in compliance with the plan's 
terms, to the extent they are consistent with section 409A 
and applicable IRS guidance. See IRS Notices 2007-86 
(www.irs.gov/irb/2007-46_1RB/arll.html) and 2005- 1 
(www.irs.gov/irb/2005-02_IRB/ar13.html). If a plan's 
terms conflict with 409A or IRS guidance, plan sponsors 
must operate the plan in compliance with 409A. If a provi
sion of Notice 2005-1 is inconsistent with the final regu la
tions, plan sponsors may rely on either Notice 2005-1 or 
the final regulations. To the extent an issue is not addressed 
in Notice 2005-l or other applicable guidance, plan spon
sors must apply a reasonable, good faith interpretation of the 
statute. Reliance on the final regulations is treated as apply
ing a reasonable, good faith interpretation of the statute. 

Key Provisions of Section 409A 

The following is a brief overview of some key provisions 
of section 409A: 

Written Plan. A plan subject to section 409A must be in 
writing and, at a minimum, must specify the amounts being 
deferred (or a formula), the time and form of payment (in
cluding a six-month delay for payments to "key employees" 
of publ ic companies on account of separation from service), 
and the conditions under which initial or subsequent deferral 
elections may be made. 

Timing of Deferral Elections. For a plan into which 
elective deferrals may be made, the employee's election must 
be made before the beginning of the year in which the ser
vices resulting in the deferred compensation are performed. 
There are two exceptions: 

Initial Eligibility. In the year in which an em
ployee first becomes eligible to participate in a 
plan, the employee may make a deferral elec
tion, with respect to future compensation only. 

The election must be made within 30 days after 
initial eligibility. 

Performance-based Compensation. Defer
ral elections with respect to "performance-based 
compensation" for services performed over ape
riod of at least 12 months are permitted as late as 
six months before the end of the service period. 

Restrictions on Distributions. Distributions under sec
tion 409A may be made only on death, separation from ser
vice, disability, a specific time or schedule, an unforeseeable 
emergency, or a change in ownership or control of a corpo
ration. The time and form of distribution must be specified 
at the time of deferral and can be altered later only under 
certain very limited conditions. 

Re-deferral or Acceleration of Benefits. Once a de
ferral election has been made, it can be "re-deferred" only 
under certain specific conditions. Similarly, acceleration 
of distribution of benefits can occur only in limited circum
stances. (Example: Having made a deferral election, Par
ticipant A is scheduled to receive benefits under the plan on 
January 1, 2012. The plan can allow A to "re-defer" receipt 
to a future date, such as January I, 2020, as long as the elec
tion does not take effect for at least 12 months, and, with 
certain limited exceptions, the re-deferral must defer receipt 
for at least five years.) On the other band, accelerated vesting 
is allowed. 

Restrictions on Funding. Section 409A adds restric
tions on employers setting aside money to fund deferred 
compensation agreements. For example, the use of offshore 
trusts for this purpose is now severely limited. 

Plan Aggregation. The term "plan" includes all plans of 
the same type in which the participant participates. Conse
quently, a compliance failure in one plan will result in the 
participant being taxed under section 409A on all the ben
efits provided under all the other plans in which he or she 
is participating that are the same type as the non-complying 
plan. The fina1409A regulations identify nine different types 
of plans. 

Consequences of Non-Compliance 

The consequences of failure to comply with section 409A 
are substantial. For a non-complying plan, the section pro
vides for immediate taxation and an additional 20% tax on 
amounts deferred under the plan for the current taxable year 
and all preceding taxable years to the extent such amounts 
are not subject to a "substantial risk of forfeiture" and not 
previously included in income. The tax due is increased by 
interest at the IRS underpayment rate (currently 6% and up
dated every quarter in published revenue rulings), plus I% 
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from the year in which the amount was first deferred, or no lon
ger subject to a substantial risk of forfeiture, if later, to the year 
in which it is included in income. "Substantial risk of forfeiture" 
means that ( l) payment is conditioned on substantial future ser
vices for the employer or on the satisfaction of other conditions 
related to a purpose of the compensation, and (2) the possibility 
of forfeiture is substantial. In general, a risk of forfeiture ceases 
to exist when a right to payment becomes vested. 

The deadline for amending plans affected by section 409A is 
fast approaching. The prudent attorney will survey his or her cli
ents' deferred compensation plans, determine whether this sec
tion applies to them, and make a plan of action to address any 
required changes well before the December 31 , 2008, deadline. 

Even though the plan amendment deadline was extended to 
December 31, 2008, there was no extension of the operational 
compliance deadline. Plans subject to section 409A must be op
erated in compliance with 409A requirements during 2005, 2006, 
2007, and 2008. In Notice 2007-100, the IRS provided transition
al relief and guidance on the correction of operational failures . 
The relief is limited, however. Some errors need to be corrected 
in the same tax year in which they occur. And the transitional 
relief will sunset December 31, 2009. So it is important for at
torneys to advise their clients of the need to review their plans 
for operational compliance to take advantage of the transitional 
relief and correction procedures, if needed. 

PETER J. DuFFY 

DUFFY KEKEL LLP 

Thanks to Vincent P Cacciottoli, Law Offices of Vincent P 
Cacciottoli PC, for his assistance with this article. 
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Tips, Traps, and Resources 

Restyled Federal Rules of Civil Procedure: The Fed
eral Rules of Civil Procedure were all rewritten as of 
December 1, 2007, under "The Style Project. " The new 
FRCPs feature language modernization, renumbering, 
new subheadings, changes in wording, and relocation of 
some rule content. Substantive changes were made to 
rules 16, 26, 33 , 34, 37 , and 45 . Important changes were 
also made to rules 15, 52, 56, and 65 . Technical altera
tions or "style substance" changes were made to rules 
4(k), 9(h), ll(a), 14(b), 16(c), 26(g), 30(b), 3\(c), 40, 
71 . 1 (d), and 78( a). A new rule 5.2 was added. There are 
new official and unofficial forms. 

For an excellent article on the restyled rules, go to www. 
osbplf.org, select In Brief under Loss Prevention, select 
the May 2008 issue, and then select "A Brief Introduction 
to the New 'Restyled ' Federal Rules of Civil Procedure," 
by Kathryn M. Pratt. For a CLE on the restyled rules, go to 
www.osbplf.org, select CLE Programs on Audio or Vid
eo under Loss Prevention, and then select "The Re-Styled 
Rules of Civil Procedure." 

FMLA/Military Leave: On January 28, 2008, President 
Bush signed into law H.R. 4986, the National Defense 
Authorization Act for Fiscal Year 2008, which expands 
the Family Medical Leave Act for families of U.S. Armed 
Forces members. The law creates two new categories of 
protected leave: (1) leave to employees who care for fam
ily members injured in the line of duty (effective imme
diately); and (2) leave for "any qualifying exigency" for 
family members of servicemembers called to active duty 
(effective on issuance offinal regulations by U.S. Depart
ment of Labor). To view the amended FMLA, go to www. 
dol.gov/esa/whd/fmla/ndaa_fmla.htm. 

Retroactive Inheritance Tax: During the 2008 special leg
islative session, the Legislature passed HB 3618 to correct 
several aspects of HB 320 I which was passed in the 2007 
legislative session. HB 3201 attempted to provide a $7.5 
million inheritance tax exemption for farming, forestry, and 
commercial fishing operations. HB 3618 replaces the $7.5 
million exemption with a $7.5 million credit for these types 
of properties and adds some new requirements. HB 3618 
will be effective on May 23, 2008, and will be retroactive 
to January 1, 2007. Estates that have already filed 2007 
returns claiming the exemption may now owe inheritance 
tax, because they are no longer eligible for the credit. For 
an article on this topic, go to www.osbplf.org, select In 
Brief under Loss Prevention, select the May 2008 issue, and 
then select "2008 Special Legislative Session Established 

Farming, Forestry, and Fishing Inheritance Tax Credit," by 
Jefferey M. Cheyne. 

Going Paperless? Are you interested in storing active cli
ent files electronically or scanning and disposing of closed 
client files? Doing it right involves more steps than you 
might think. The PLF has created a "Checklist for Imag
ing Documents and Disposing of Originals" available on the 
PLF Web site, www.osbplf.org. Click on Practice Aids 
and Forms and follow the link to Technology. If you have 
questions about "going paperless," contact the PLF prac
tice managment advisors at 503-639-6911 or 800-452-1639. 
Practice management assistance is free and confidential. 

New Book on Electronic Discovery: A Practical Guide 
to Electronic Discovery for Oregon Lawyers, published by 
Pratt Legal Publishing, contains 15 chapters and addresses 
the gathering, protection, storage, and production of Elec
tronically Stored Information (ESI). The book is available 
at www.lulu.com/pratt_legal_publishing for $49.95 
plus S/H or by sending a check for $52.95 to Law Offices 
of Kathryn M. Pratt, 18292 SW Santoro Drive, Beaverton, 
OR 97007. 

Discounted ABA Law Practice Management Publica
tions: The PLF offers American Bar Association Law Prac
tice Management books at a 30% discount off the ABA 
non-member rate. Choose from titles such as: Collecting 
Your Fee, Through the Clients Eyes, and How to Start and 
Build a Law Practice. Shipping rates have been signifi
cantly reduced (only $12.95 for orders of $200 or more). 
Orders under $10 are free. For more information1 visit the 
PLF Web site at www. osbplf.org and click on Books from 
the ABA under Loss Prevention . 

Two New Books from the ABA: The 2008 title, e-Discov
ery : Current Trends and Cases, by Ralph Losey, comprises 
seven chapters (including topics such as metadata, ESI, eth
ics, and the new FRCP) and 58 articles. The book explains 
both legal and technological issues. Paperback; 200 pages; 
$79.95 for members; $99.95 for non-members. Another title 
published this year, Pioneering Women Lawyers: From Kate 
Stoneman to the Present, edited by Patricia E . Salkin, tells 
the history of the first woman admitted to the Bar in New 
York. Paperback; 148 pages; $24.95 for members; $29.95 
for non-members. 

Thanks to Kathryn M Pratt, Law Offices of Kathryn M. 
Pratt; Jeffrey M Cheyne, Samuels Yoelin Kantor Seymour 
& Spinrad LLP; and Beverly Michaelis, PLF practice man
agement advisor, for their assistance with these tips. 
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· Cases of Note . 
Personal Injury/Medical Expenses: The Oregon Court 
of Appeals recently decided two cases involving the re
coverability of "written off' medical expenses in personal 
injury actions. In White v. Jubitz Corp. (March 26, 2008), 
the court held that (1) billed amounts later written off by 
a medical provider pursuant to an arrangement with the 
plaintiff's insurer are recoverable economic damages under 
ORS 31.710(2)(a); (2) those written~off amounts are col
lateral source benefits under ORS 31.580(1) by which a 
court may reduce a damage award; however, (3) write-offs 
resulting from Medicare coverage are federal Social Secu
rity benefits under ORS 31.580(1 )(d) and are thus exempt 
from post-verdict deduction by the court. You can view the 
opinion at www.publications.ojd.state.or.us/ A 128617. 
htm . You can also view the companion case of Cohens v. 
McGee (March 26, 2008) at www.publications.ojd.state. 
or.us/A 131253.htm. 

Personal Injury/Discovery Rule: The Oregon Supreme 
Court decided two "discovery rule" cases recently. In ap
plying the rule to an Oregon Tort Claims Act case, Johnson 
v. Multnomah County Department of Community Justice 
(February 14, 2008), the court held that the availability of 
a news item in the local media does not, by itself, deter
mine whether a reasonable person would have read or heard 
that news, "much less what a reasonable inquiry based on 
that news would have uncovered." The court affirmed the 
court of appeals and reversed the circuit court, remanding 
for further proceedings. You can view the opinion at www. 
publications.ojd.state.or.us/5054697 .htm. 

ln applying the discovery rule to a Section 1983 case, T.R. 
v. The Boy Scouts of America (March 13, 2008), the court 
found that the court of appeals erroneously concluded that 
( l) the plaintiff's knowledge of his injury necessarily trig
gered a duty to investigate fUither; and (2) the duty to inves
tigate alone was sufficient to commence the running of the 
statute of limitations. The supreme court reversed the court 
of appeals and remanded for further proceedings. You can 
view the opinion at www.publications.ojd.state.or.us/ 
5054071.htm. 

OTCA/Tolling for Minors: In the August 2007 issue of 
In Brief, the Tips, Traps, and Resources included a brief 
description of Baker v. City of Lakeside (June 28, 2007) 
(www.publications.ojd.state.or.us/553925.htm ). While 
the Baker case dealt directly with application of the 60-
day relation-back period (ORS 12.020) to the Oregon Tort 
Claims Act, the court also addressed the application of the 
minority tolling statute to the OTCA, noting that nothing 
in the legislative history of ORS 30.275(9) suggested that 

it was intended to deny minors bringing OTCA claims the 
advantage of a tolling provision that is available ~o them in 
all other actions. At least one Oregon drcuit court has since 
ruled that Baker overrules Lawson v. Coos Co. Sch. Dis!. 
#13, 94 Or App 387, 765 P2d ·829 (1988) (which held that 
tolling for minors does not apply in OTCA cases). 

Negligence/Construction Claims: In Harris v. Suniga 
(March 20, 2008), the Oregon Supreme Court affirmed the 
court of appeals and held that subsequent purchasers could 
maintain a negligence action against the original builder for 
damages related to the physical injury to their property. The 
court distinguished this type of injury from a purely "eco
nomic loss" that would bar plaintiffs' claim, absent a spe
cial relationship or contract with defendants, and declined 
to overrule Newman v. Tualatin Development Co. , 287 Or 
47, 597 P2d 800 (1979). The court also dismissed defen
dants' concern that this could result in potentially limitless 
liability, stating that the builder could not be liable to more 
than one subsequent purchaser for the same damage. You 
can view the opinion at www.publications.ojd.state. 
or.us/5054549.htm. 

Noneconomic Damages/Wrongful Deatb Claims: In the 
case of Hughes v. PeaceHealth (February 22, 2008), the Or
egon Supreme Court upheld the cap in ORS 31.710 on non
economic damages for wrongful death claims. The court 
rejected the plaintiff's arguments that the cap violated the 
constitutional provisions of the "remedy" guarantee and the 
right to a jury trial and adhered to Greist v. Phillips, 322 Or 
281 , 906 P2d 789 ( 1995) as good law. Distinguishing Lakin 
v. Senco Products, Inc. , 329 Or 62, 987 P2d 463 (1999) and 
ordinary common law negligence claims, the court reiter
ated that wrongful death in Oregon is and always has been 
purely statutory, and thus the legislature retained the au
thority to establish the nature of recoverable damages. You 
can view the opinion at www.publications.ojd.state. 
or.us/5053447 .htm. 

Conferring on Motions to Dismiss: In Anderson v. State 
Farm Mutual Auto Insurance Co. (February 6, 2008), the 
Oregon Court of Appeals held that "futility" does not ex
cuse compliance with the requirements ofUTCR 5.010(1) 
and (3). A trial court must deny a motion to dismiss un
less the moving party has filed a certificate stating that the 
parties have conferred or stating facts showing good cause 
for not conferring. (According to Judge John Wittmayer of 
Multnomah County Circuit Court, you need to include facts 
that permit the judge to conclude that you made a good faith 

Continued on back page 
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- Cases of Note 

effort to confer, e.g., you called the other lawyer and left a 
message about the purpose of your call, and he or she did 
not return your call. See "Tips from the Bench," Multnomah 
Lawyer, March 2008.) Because the defendant in Anderson 
did not attempt to confer, the court of appeals reversed the 
lower court's dismissal of the case and remanded. You can 
view the opinion at www.publications.ojd.state.or.us/ 
A 130616.htm. 

Jury Instructions/Punitive Damages: In Williams v. Philip 
Morris, Inc. (January 31, 2008), the Oregon Supreme Court 
adhered to its earlier decision in Williams v. Philip Morris, 
Inc., 340 Or 35, 127 P3d 1165 (2006), affirming the court of 
appeals, reversing the circuit court, and remanding for fur
ther proceedings. The matter was before the court on remand 
from the United States Supreme Court, Philip Morris USA v. 
Williams, 549 US_ (2007), directing the Oregon Supreme 
Court to reconsider its earlier holding that the trial court did 
not err in refusing to give a particular jury instruction pro
posed by Philip Morris on punitive damages. The court's 
task on remand was to apply the Due Process Clause of the 
Fourteenth Amendment, which requires states to prevent 
punitive damages from being used to punish for harms to 
nonparties. However, the court did not reach the federal con
stitutional question because it found that the requested jury 
instruction was flawed for other reasons, and therefore an 
"independent and adequate state ground" · existed for affirm
ing the trial court's ruling. You can view the opinion, which 
describes the procedural history of the entire litigation, at 
www.publications.ojd.state.or.us/SOS 180S.htm. 

Fact/Expert Witnesses: The Oregon Supreme Court held, 
in Gwin v. Lynn (January 31, 2008), that a prospective ex
pert witness in a civil action may also be a fact witness who 
can be deposed before trial pursuant to ORCP 36B. The 
deposition must be limited to "facts that pertain to the wit
ness's direct involvement in or observation of the relevant 
events that are personally known to the witness and that 
were not gathered primarily for the purpose of rendering 
an expert opinion." The court noted that nothing in Stevens 
v. Czerniak, 336 Or 392, 84 P3d 140 (2004), precluded this 
result. You can view the opinion at www.publications. 
ojd.state.or.us/S055234.htm. 

OJIN/Official Court Register: In the case of In re Wes
sels, 214 Or App 545, 166 P3d 576 (2007), the Oregon 
Court of Appeals ruled that an ALJ's order was not entered 
"in the register" until it was entered in the Oregon Judicial 
Information Network. As support for its statement that the 
official register for Oregon circuit courts is OJIN, the court 
cited the October 8, 1990, Order No. 90-129, issued by the 
Chief Justice of the Supreme Court, which provides that 
all new entries to the "register," as defined by ORS 7.020 
must be maintained in OJIN. See footnote 3 in the opin
ion. Practitioners should look on OliN {www.ojd.state. 
or.us/ojin/index.htm) to determine whether a document 
has been officially filed and entered. 

Thanks to PLF claims attorneys Maureen DeFrank, Steven 
Carpenter, Madeleine Campbell, and Matthew Barril/a for 
their assistance with these cases. 
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